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Abstract

Election petitions have become the norm after almost every conducted by the Independent National
Electoral Commission (INEC) in Nigeria. The 2019 Imo State Governorship election was not an
exception. It would have been like the regular election petitions that take place nationwide but this
particular one sparked public interest and public outrage. The term ‘Supreme Court Governor’ was
coined and used to describe the appellant in the election petition, who emerged victorious. The opinion of
the general public, especially those in Imo State, was that it was impossible for the appellant, who got the
fourth highest number of votes, to be declared winner of the election. It was generally assumed that, if at
all there was an error in the final results of the elections, the best person to be declared winner of the
elections should have been the contestant with the second highest number of votes. This paper reviews
the legality of this theory as well as important decisions the Supreme Court held in the case.
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Introduction

On 8" March 2019, the Independent National Electoral Commission (INEC) conducted the
Governorship election of Imo state with 70 candidates contesting for the position . The
election produced Hon. Emeka Ihedioha, candidate of the Peoples Democratic Party, as the
winner declared by INEC after polling 273,404votes of the total number of 714,355 valid
votes in the governorship election 1. Senator Hope Uzodinma, the candidate of the All
Progressives Congress, polled 96,458votes and was declared the third runner-up in the election
Bl Uzodinma, the appellant in the case under review, was not satisfied with the results of the
election and filed a petition seeking the election tribunal to determine if there had been some
form of injustice which prevented him from emerging the winner of the election. Most often,
when an election petition of this manner is filed, it is usually by the first runner-up, however,
this is probably the first of its kind where the third runner-up filed an election petition. This
issue was raised by the respondents at the election petition tribunal and the Court of Appeal,
while interpreting section 179 of the Nigerian Constitution, 1999 held that election petitions
should rightly be filed by the candidate who came second and that if the appellant’s appeal
must succeed and be found competent, he should have joined the candidates who came second
and third in the petition. However the law ¥ is not specific on which candidate can file an
election petition and as such the appellant was not restricted from filing an election petition if
he was aggrieved by the outcome of the election. As the Supreme Court determined, there are
no specifications as to who can file a petition provided that the petitioner is either a candidate
at the election or a political party that participated at the election . The appeal was allowed
by the Supreme Court and the appellant emerged as the candidate declared winner of the Imo
State governorship election. This sparked outrage all over the country ®1 as many tagged the
appellant ‘Supreme Court Governor’, which is interpreted to mean a governor brought into
office by the Supreme Court and not the votes of the majority. In fact, Hon. lhedioha, the
respondent was reported to have described the Supreme Court’s decision as ‘unfair, unjust and
does not reflect the voting that took place during the elections [).” Many wondered how it was
possible for the third runner-up to be declared winner of an election and thought that if for any
reason the Certificate of Return of the initial winner, Hon.
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Ihedioha, was nullified, the Supreme Court should have
declared either the first or second runners-up as the winner of
the election. This, of course is an argument that seems
reasonable to a layman but a person who knows the law
knows that this argument holds no water.

This case review examines the provisions of the Electoral Act
2010 (as amended) and section 179 of the 1999 Constitution
and whether or not the decision of the Supreme Court in
declaring the appellant winner of the Imo State governorship
election had any form of legality or decadence as the public
alleged.

Facts of the Case

As with all gubernatorial election petitions in Nigeria, the
foundation of this appeal was an election conducted by the
INEC in Imo State. The 1% appellant and the 1% respondent
were two of the seventy candidates at the election which held
in March 2019. The 1% respondent was returned as winner of
the election after polling 273,404 votes of the total number of
714,355 valid votes. The 1% appellant was declared fourth in
the election with 96,458 votes. The 1% appellant contested the
result of the election and claimed that votes from some
polling units were not counted as part of the total votes
collated causing him to lose a substantial number of votes that
would have resulted in his being returned as winner of the
election. The 1% appellant followed up his contest with a
petition at the Governorship Election Tribunal where he
contended that the elections held in 3,523 polling units and
that the 3" respondent, INEC, collated results from 2,883
polling units, cancelled the results in 252 polling units and
excluded the results from 388 polling units, where he had a
substantial number of votes amounting to 213,695 votes [, If
the votes for the excluded units were collated, it would mean
that he would have a total of 310,153 votes and would have
been declared the Governor-elect of Imo State. He requested
that the Election Tribunal should declare that:

1. The 1%t respondent was not validly elected by majority of
lawful votes cast.
2. The declaration and return of the 1st Respondent is

invalid by reason of non-compliance with the Electoral
Act [,

The Tribunal dismissed the petition finding no merit in it and
as is common with all petitions, the appellant made an appeal
to the Court of Appeal where on 19 November 2019, the
appeal was dismissed in a majority decision of 4:1 10, Still
dissatisfied, the appellant made a final appeal to the Supreme
Court Y where his appeal was heard and unanimously
allowed. At the Supreme Court, the appellant raised 6 issues
for determination which are:

1. Considering the facts of this case and the case law on
polling unit results given to Police Officers deployed to
polling units, whether the Court below was not in grave
error when it held that PW54 was not the proper person
to tender exhibits PPP1- PPP366?.

Given the state of pleadings and the evidence before the
lower Court, whether the decision of the Court below that
the appellants did not prove their allegation that their
scores were excluded from collation was not wrong as a
result of a misconception of the appellants’ case?

Was the Court below not in error when it held that
appellants' issues 1, 2, 4 and 5 which raised distinctive
complaints against the decision of the trial Tribunal "are
all indexed in the evaluation of evidence by the trial
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Tribunal” thereby failing to consider and resolve each
issue distinctly and distinctively?.

Whether the Court below was in grave error when it
failed to fully resolve the complaint raised in Issue 3
before it and having lumped issues 1, 2, 4 and 5 together
without considering the distinct complaint in each issue,
it proceeded to resolve them in the respondents' favour?.
Having regard to the facts of this case, whether the Court
below was not wrong in its construction and
interpretation of Section 179 of the 1999 Constitution of
the Federal Republic of Nigeria (as amended) to the
effect that only a candidate who came second in an
election can raise allegation of non-compliance with in
Section 179?.

Was the Court below not in error when it held that failure
to join "2nd and 3rd runners-up?" (Losers) in the election
rendered the Petition incompetent and accordingly struck
out same?

The issues were addressed by the Supreme Court; however,
the very issues that reflect the argument of the public opinion
are issues 5 and 6 and they would form the crux of this
review.

The appeal was heard and decided by Ibrahim Tanko
Muhammad, CJN, Nwali Sylvester Ngwuta, JSC, Olukayode
Ariwoola, JSC, Amiru Sanusi, JSC, Amina Adamu Augie,
JSC, Uwani Musa Abba Aji, JSC and Kudirat Motonmori
Olatokunbo Kekere-Ekun, JSC, who delivered the leading
judgement. The appeal was unanimously allowed and
appellants’ reliefs were granted.

Case Review

The 1%, 2™ and 3™ respondents each raised issues for
determination but the Supreme Court adopted the issues
raised by the appellant and addressed issues 1 and 2.Issues 1
and 2 were the main issues that could determine whether or
not the appeal had merit M4 raised by the appellant were
important to the determination of the appeal and bordered on
the admissibility of the evidence showing that votes from 388
polling units were excluded from the total votes collated.
Contrary to the decisions of the Election Tribunal and the
Court of Appeal, the Supreme Court held that the evidence
was admissible and that the appellants had rightly proven that
votes from the 388 polling units were excluded. However, the
focus of this case review is on the last two issues which
formed the basis of the public outrage and days of protest —
whether the candidate with the 4" highest number of votes
could file an election petition and succeed. Arguments of such
would only be valid if there is a foundation in the relevant
statutes or earlier judicial decisions. The two relevant statutes
in this case are the Electoral Act, 2010 and the 1999 Nigerian
Constitution. Section 137(1) of the Electoral Act, 2010
provides thus:

137. (1) An election petition may be presented by one or more
of the following persons—

a) acandidate in an election;

b) a political party which participated in the election.

The interpretation of this is thatany candidate of an election
can contest the results of the election if he suspects an
irregularity in the result.Section 179 of the 1999 Constitution,
which the appellants alleged to have been wrongly interpreted
by the Court of Appeal, provides thus:

179. (1) A candidate for an election to the office of Governor
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of a State shall be deemed to have been duly elected tosuch
office where, being the only candidate nominated for the
election-

a) he has a majority of YES votes over NO votes cast at the

election; and

b) he has not less than one-quarter of the votes cast at the
election in each of at least two-thirds of all the local
government areas in the State, but where the only
candidate fails to be elected in accordance with this
subsection, then there shall be fresh nominations.

2. A candidate for an election to the office of Governor of a
State shall be deemed to have been duly elected where, there
being two or more candidates -

a) he has the highest number of votes cast at the election;

and

b) he has not less than one-quarter of all the votes cast in
each of at least two-thirds of all the local government
areas in the State.

3. In default of a candidate duly elected in accordance with
subsection (2) of this section there shall be a second election
in accordance with subsection (4) of this section at which the
only candidates shall be -

a) the candidate who secured the highest number of votes

cast at the election; and

b) one among the remaining candidates who secured a
majority of votes in the highest number of local
government areas in the State, so however that where
there are more than one candidate with a majority of
votes in the highest number of local government areas,
the candidate among them with the next highest total of
votes cast at the election shall be the second candidate.

4. In default of a candidate duly elected under subsection (2)

of this section, the Independent National Electoral

Commission shall within seven days of the result of the

election held under that subsection, arrange for an election

between the two candidates and a candidate at such election

shall be deemed to have been duly elected to the office of

Governor of a State if -

a) he has a majority of the votes cast at the election; and

b) he has not less than one-quarter of the votes cast at the
election in each of at least two-thirds of all the local
government areas in the State.

5. In default of a candidate duly elected under subsection (4)
of this section, the Independent National Electoral
Commission shall within seven days of the result of the
election held under that subsection, arrange for another
election between the two candidates to which that sub-
paragraph relates and a candidate at such election shall be
deemed to have been duly elected to the office of governor of
a State if he has a majority of the votes cast at the election [*31,

There is absolutely no part of section 179 that specified that
only the candidate with the second highest number of votes
can file a petition against the outcome election. Perhaps the
Court of Appeal saw something that is not visible to the
authors that made the learned justices interpret it to mean that
only the candidate with the second highest votes (the 1%
runner-up) could file an election petition. Otherwise, there is
no law restricting the 1% appellant from filing an election
petition and succeeding in it. There is also no law restricting
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an election tribunal or Court from allowing a petition or
appeal filed by any candidate other than the 1% runner-up.
Fortunately, the Supreme Court found no restriction and
allowed the appeal in favour of the appellants making the
following orders:

1. It is hereby declared that votes due to the appellants (i.e.
Sen. Hope Uzodinma & All Progressives Congress) from
388 polling units were wrongly excluded from the score
ascribed to them.

It is hereby ordered that the appellants’ votes from the
388 polling units unlawfully excluded from the
appellants’ score shall be added to the results declared by
the 3rd respondent.

It is hereby declared that the 1st respondent, Rt. Hon.
Emeka lhedioha was not duly elected by a majority of
lawful votes cast at the said election. His return as the
Elected Governor of Imo State is hereby declared null
and void and accordingly set aside.

It is hereby declared that the 1st appellant, Sen. Hope
Uzodinma polled a majority of lawful votes cast at the
Governorship Election held in Imo State on 9th March,
2019 and satisfied the mandatory constitutional threshold
and spread across the state.

It is hereby declared that the 1st appellant, Sen. Hope
Uzodinma is the winner of the Governorship Election of
Imo State held on 9th March, 2019.

The certificate of return issued to the 1st respondent Rt.
Hon. Emeka Ihedioha is hereby withdrawn.

It is hereby ordered that a certificate of return shall be
issued to the 1st appellant, Sen. Hope Uzodinma
forthwith and he should be sworn in as the Governor of
Imo State immediately 241,

A Case of Corruption or Preponderance of Evidence?

Perhaps one of the reasons why the members of the public [*°
had a strong belief that the appellant should not have emerged
victorious at the court and was only a ‘Supreme Court
Governor’ is not unconnected to the fact that all arms and
organs of government, including the Courts in Nigeria are
now ridden with corruption. The incorruptible are few and
difficult to find. Little wonder why it is quite difficult to
convince the average Nigerian that there was no exchange of
‘brown envelopes’ (61 under the tables to ensure that the
appeal succeeded. Many Nigerians were convinced that
corruption and decadence of the judicial system was at play in
the Supreme Court’s verdict. This was evident not only in the
public protests by the men and women of Imo State but by the
reactions of Nigerians on Twitter I, one of the social media
platforms where Nigerians air their views and complaints
against bad governance. One of the tweets by popular activist
and journalist, Deji Adeyanju, reads thus: ‘Hope Uzodinma of
APC who came 4™ with minimal votes declared winner of
Supreme Court. What a regime!” 8. Another tweet stated
thus: “...Supreme Court just declared Hope Uzodinma as
Governor Elect of Imo State...this reminds me of a popular
Yoruba proverb that says “instead of a child to beat me at
checkers, I would outwit him by cheating”...” %1, These two
tweets are just a little of the many things Nigerians had to say
about their opinion on the verdict. It is clear that the general
public was convinced that corruption or at least a decadence
of the justice system was at play. Whether or not that is true,
it is not visible to the human eye. What is quite visible and
can be determined is the interpretation and application of the
law. If it was correctly interpreted, then justice was served; if
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it was not, then there is no way to convince even the learned
man that justice had to bow to the pressure of corruption
and/or decadence of the judicial system.

As has already been addressed, the concern of many was
whether the 1%t appellant, having been declared the 3" runner-
up (4™ in the election), could file a petition that had merit. The
electoral act did not place restrictions on who can file an
election petition. The only requirement is that the petitioner
must be either a candidate at the election or a political party
that presented a candidate at the election %, Moreover, as
long as the petitioner was a candidate at the election and files
the petition based on one of the grounds provided by the
Electoral Act, the petition is valid. The grounds of petition
could be any of the following:

a. that a person whose election is questioned was, at the
time of the election, not qualified to contest the election;

b. that the election was invalid by reason of corrupt
practices or non-compliance with the provisions of this
Act;

c. that the respondent was not duly elected by majority of
lawful votes cast at the election

d. that the petitioner or its candidate was validly nominated
but was unlawfully excluded from the election.

e. That the person whose election is questioned had

submitted to the Commission affidavit containing false
information of a fundamental nature in aid of his
qualification for the election 24,

It is the authors’ view that the issues raised by the appellant
were carefully considered by the court. The Election Tribunal
and the Court of Appeal dismissed the appellants’ case
because they considered inadmissible the documents tendered
as proof of wrongful exclusion of votes. This documentary
evidence and the witness through whom the appellants sought
to tender the evidence were vital in the determination of the
appellants’ case. The respondents argued that the documents
were forged and fake and that they, the respondents, would
tender the original before the court. At the end of it all, the
respondents failed to tender the ‘original’ documents. In light
of this, Uwani Musa Abba Aji, JSC cited an earlier decision
held by Oru, JSC -“What is fictitious cannot be proved and
what is suborned must be tested. Every fact pleaded must be
proved, otherwise, it amounts to nothing 22> The Supreme
Court determined that the respondents had failed to prove the
allegation that the documents tendered by the appellants were
forged; and if it could not be proved that the documents were
forged, then the Supreme Court was not wrong to treat it as
the original.

Where then is the case of corruption? If there had been
glaring evidence that forged documents were tendered in
court, corruption of the judicial system could be argued but in
the absence of ‘original’ documents, it is safe to say that
justice was served based on the preponderance of evidence.

Conclusion and Recommendation

It is commonly said that the Court is the last hope of the
common man 1, If a man believes that injustice has been
meted out to him, he can approach the court with the
confidence that he will be granted justice. The court is
symbolised worldwide with the image of Lady Justicia, a
representation of an arbiter or judge that is blindfolded and
orders justice based on evidence presented in court 24,
Following the Supreme Court’s decision, the idea that the
appellant was only a Governor brought in by the Supreme
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Court, which was and still is the thought of many Nigerians,
is false and has no legal foundation. The Supreme Court is not
bound to make its decisions based on the opinions of the
public majority but rather on the value attached to every piece
of evidence and argument presented in court. The term
‘Supreme Court’ Governor is a term the layman would
believe but one learned in the principles of the law and the
system of the Court would know otherwise.

One thing that is very clear from the decision of the Supreme
Court is that if the respondents had been able to provide
evidence to show that the documents tendered by the
appellants were forged, the appeal would have lacked merit.
The question of whether or not the Supreme Court’s decision
was affected by corruption or was decided based on the
preponderance of evidence has a clear answer. If it was a
result of corruption, the respondents have themselves to
blame for not been able to disprove the validity of the
appellant’s evidence. On the other hand, if it was a decision
arrived at after weighing the evidence of both sides, the
respondent still have themselves to blame %! for not tendering
sufficient evidence to convince the court to dismiss the
appeal.

After reviewing the Supreme Court’s decision, we can arrive
at the conclusion that a case of corruption and decadence of
justice would have been glaring if the respondents had proven
that the appellants’ evidence was forged and so all of the
public protests would have been justified. The 1% respondent
may have been the choice of the people in a lot of areas in
Imo State but unless he was able to prove same with the
records of the election results, the 1%t appellant remains the
people’s choice on paper. It is thus recommended that
candidates that are respondents in election petition matters,
already privileged to be co-respondents with INEC, should
endeavour to provide the court every piece of evidence
necessary to retain their certificates of return. If respondents
are convinced that they earned the majority votes, they should
strive to prove same in cooperation with INEC that has access
to every form of document they would need to do so.
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